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Court of Appeals of the District of Columbia 

1 1 

_ 

Xo. 6072. 

Herbert L. Davis, Appellant, 

vs. 

Fidelity and Deposit Company of Maryland. 

a Supreme Court of the District of Columbia. 

Equity. Xo. 41042. 

United States of America, Plaintiff, 

v. 

John L. Philips et al., Defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in |said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

1 Petition to Require Payment of Interest on 

Judgment. 

Filed May 19, 1933. i 

In the Supreme Court of the District of Columbia. 

Equity. Xo. 41042. 

United States of America, Plaintiff, 

v. ! 

John L. Philips et al., Defendants 

To the Honorable, the Chief Justice and Associate Jus¬ 
tices of the Supreme Court of the District of Cjolumbia: 

Your petitioners respectfully represent to this Efonorable 
Court : 
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1. That this Honorable Court on the 3rd of June, 1927 
(R. 249), entered its decree after final hearing of the case, 
decreeing in favor of the United States and against the 
defendant John L. Philips and other defendants in said 
cause, but decreeing that the said cause should be referred 
to the Auditor of this court to ascertain and report to the 
court the amounts to be paid under tlie various classifica¬ 
tions of the decree. 

That on said date the defendants noted an appeal from 
said decree, but the court-justice sitting declined to fix a 
supersedeas bond upon the ground that the said decree was 
not final (R. 255). That thereafter and on the 29th of De¬ 
cember, 1927, a mol ion for instructions to the Auditor was 
filed bv the United States, and on Januarv 20, 1928, an 
order was entered by the Court giving the Auditor special 
and further instructions with reference to his duties and 
obligations as auditor in said cause. 


2. That thereafter and on April 4, 1928, by a decree or 
order of this court (R. 257) the said cause was re- 
2 ferred to your petitioner Herbert L. Davis, Esq. as 
a special auditor to complete the duties devolved 
upon the auditor of the court by the former decrees of June 
3, 1927 and January 20, 1928. Said special auditor having 
theretofore been the Auditor of the Court and having re¬ 


signed after the orders of June and Januarv were entered, 
and before any work of a material nature had been had 
on said accounting under said original reference. 

3. That your petitioner as Special Auditor so appointed 
by the Court, undertook the work required to be done by 
him under the decree as aforesaid, and gave diligent and 
constant attention to said work from said date of special 
reference, towit, April 4, 1928, until the filing of his report 


on Februarv 2, 1929 (R. 

• \ 



That your petitioner, Herbert L. Davis, found by reason 
of the volume of work to be done (it being so extensive that 
the record on appeal as abbreviated consisted of 1,317 
pages) that he had to employ a great deal of help to do the 
work necessary, including the services of a certified public 
accountant, which certified public accountant so employed 
is petitioner's co-petitioner, T. Delos Paxman. That your 
petitioner had to expend out of his own private funds very 
considerable sums to compensate and pay for clerical and 
expert assistance. 
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That your petitioner, Herbert L. Davis, as said Special 
Auditor, asked for compensation in the sum of $6,820.00, 
which sum included the sums expended by him for clerical 
and expert assistance, and lie also asked on behalf of the 
certified public accountant, the sum of $825.00. 

That exceptions were filed to the Special Auditor's re¬ 
port including objection to the amount claimed by him as 
reasonable compensation, and to the amount claimed by 
him on behalf of the certified public accountant, and 
3 it became necessary for your petitioner jo employ 
counsel to present to the court your petitioner's and 
the Certified Public Accountant's claims so made in said 
report. And the services of said attorney had tj) be taken 
care of by your petitioner and the Accountant ojit of their 
private funds. That the matter of the exceptions to the 
report of your petitioner, Herbert L. Davis, including the 
compensation, came on for hearing, and there was an ex¬ 
tensive argument made and hearings had before the Court 
with the result that on the 23th day of July, 1929^ by a final 
decree of this Court entered in said cause the Special Audi¬ 
tor’s report was confirmed with certain special exceptions, 
and the charges made by your petitioner and the certified 
public accountant were approved as being correct, and or¬ 
dered to be paid by said final decree (R. 353 to 360). The 
language of the Court’s decree (R. 359) in awarding your 
petitioners the amount claimed is as follows: 

“It is further ordered, adjudged and decreed tfiat the de¬ 
fendants John L. Philips and the Fidelity ar.d Deposit 
Company of Maryland, are jointly and severally liable for 
the fees and expenses of the reference in this case as set 
out in paragraph 2 hereof, and that the said John L. Philips 
and the Fidelity and Deposit Company of Maryland pay 
said fees and expenses as follows to wit: to the Office of the 
Auditor of this court $250.00; T. Delos Paxman $825.00; 
and to Herbert L. Davis, Special Auditor, $6,S20.00; and 
that the following named defendants are jointly and sev¬ 
erally liable with the said John L. Philips and the Fidelity 
and Deposit Company of Maryland for said fees and ex¬ 
penses of reference to the following proportions thereof, 
* * *” etc. j 

And in said decree the Court further decreed with refer¬ 
ence to these sums, thus (p. 360): 

2—6072a 
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“It is further ordered, adjudged and decreed that the 
defendants as herein stated, and each of them, shall pay 
the amounts with interest, as herein decreed, and the fees 
and costs as herein decreed, within twenty days, exclusive 
of Sundays and holidays, from the date of signing of this 
decree, and that in default thereof execution shall issue 
as to such defendants or all of them as may he in default/’ 


4 That an appeal was noted from this decree and a 

supersedeas bond given as fixed by the court, the said 
court having fixed a supersedeas bond as to the defendant 
John L. Philips in the sum of $1,750,000, and as to the 
Fidelity and Deposit Company of Maryland in the sum of 
$800,000, and as to the other defendants in a lesser sum. 
That the supersedeas bonds required to be given by the de¬ 
fendants Philips and the Fidelity and Deposit Company of 
Maryland were in fact given and the appeal was perfected, 
and was heard by the Court of Appeals, and decided by the 
Court of Appeals in an opinion rendered in said cause on 
the 6th dav of June, 1932. That a stav of the mandate in 
the Court of Appeals was asked for and granted, and an 
application was made to the Supreme Court of the United 
States for a writ of certiorari, and that said petition for a 
writ of certiorari was considered by the Supreme Court, 
and a decision by the Supreme Court denying said writ was 
entered in said Court on October 21, 1932. And the man¬ 
date from the Court of Appeals of the District of Columbia 
was entered in the Supreme Court of the District of 
Columbia on the same day, to wit, October 21, 1932. 

4. That the time elapsing from the date of the report of 
this Special Auditor, towit, February 2, 1929, to the date of 
the return of the mandate to this court from the Court of 
Appeals, towit, October 21, 1932, was three years, eight 
months and nineteen days, with the result that the Special 
Auditor and your other petitioner were deprived of their 
compensation during all of this period, and petitioner 
Herbert L. Davis, was deprived of the use of the moneys 
expended by him and actually paid out by him during the 
period of the consideration of the case by him and before 
the filing of his report with this court. 

That the opinion of the Court of Appeals of the District 
of Columbia reversed this Court’s decree as entered in said 
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cause in so far as it overruled, or attempted to cor- 
5 rect, this Special Auditor’s report, and affirmed in 
toto the findings and conclusions of this Petitioner 
as a special auditor. 

5. That the Fidelity and Deposit Company of Maryland 
has declined and now declines and refuses to pav to vour 
petitioners any interest on the amounts awarded them, but 
has consented and agreed that the matter may be submitted 
to this Court without objection and that the legal question 
as to whether your petitioners are or are not entit.ed to in¬ 
terest on the awards made to them may be determined by 
this court on this petition. 

Therefore, premises considered petitioners pray: 

1. That an order may be passed herein directing the de¬ 
fendant The Fidelity and Deposit Company of Maryland 
to pay to your petitioners interest at the rate o:‘ six per 
cent per annum on the awards made them by the Court for 
services rendered in said cause from the date of the final 
decree of this court entered in said cause, towit, July 25, 
1929, to date of payment. 

2. And for such other, further and general relief as to 
the Court mav seem just and proper. 

HERBERT L. DAVLS, 

T. DELOS PAXMAX, 

Petitioners. 

W. GWYNN GARDINER, 

Attorney for Petitioners. 


District of Columbia, 


Herbert L. Davis and T. Delos Paxman, being first duly 
sworn on oath depose and say that they have read the fore¬ 
going petition by them subscribed and know the j contents 
thereof; that the matters and things therein stajed as of 
their own knowledge are true, and those matters ajid things 
stated on information and belief thev believe to b|e true. 

HERBERT L. DAVIS. 

T. DELOS PAXMAX. 

G Subscribed and sworn to before me this jlSth dav 

of Mav, A. D. 1933. 

A. B. EVANS, if seal.] 
Notary Public, i). C. 

My commission expires September 8, 1936. 
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Objections of Fidelity and Deposit Company of Maryland. 


Filed Mav 24, 1933. 


Answering* the petition of Herbert L. Davis, Special 
Auditor, and T. Delos Paxman, an assistant employed by 
him, for allowance of interest on the amounts allowed them 
by the court for services rendered, this respondent, Fidelity 
and Deposit Company of Maryland says: 

1. Answering* Paragraph 1 of said petition, this respond¬ 
ent says that the decree of June 3, 1927, entered in the 
above entitled cause, was not a final decree, but said decree 
did refer the cause to Herbert L. Davis, the then Auditor 
of the court, to ascertain and report which of the amounts 
set out in Paragraphs 1 and 2 of the decree were received 
and collected from the sales of lumber included under what 
was known as Sales Contract Xo. 1 and Schedule ‘‘A" at¬ 
tached to the bill of complaint, and what amounts men¬ 
tioned in said Paragraphs were collected from one George 
M. Chambers. Said Auditor was further directed to com¬ 
pute the interest on the various amounts found to be due 
under the decree of the court to the United States from 
several of the defendants. 

This respondent admits the allegations of the remainder 
of said Paragraph 1 of said petition. 

2. Answering* Paragraph 2 of said petition, this respond¬ 
ent avers that thd said Herbert L. Davis, as Auditor of this 
court, proceeded with the hearings in said cause under au¬ 
thority of said decree of June 3, 1927, but before he 

7 had filed his report he resigned as such Auditor, to 
take effect March 31, 1928. 

Whereupon, on April 4, 1928, this court passed an order 
reciting the facts and providing: 

“Xow, therefore, in consideration of the above, it is 
ordered bv the Court that this cause be referred to the said 
Herbert L. Davis as Special Auditor for the completion of 
the duties devolved upon the Auditor under said decree of 
June 3, 1927, and the said order of January 20,1928.” 

This respondent denies that the said Davis had resigned 
as Auditor “before any work of a material nature had been 
had on said accounting under said original reference”. It 
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avers the fact to be that all of the hearings before the Audi¬ 
tor had been completed, and as late as January ‘20, 1928, 
additional instructions were given the Auditor by the court, 
concerning one question which had arisen in the hearings 
before him, and the only thing remaining for him t<} do was 
the preparation of his schedules and report. 

3. This respondent denies the first sentence of Paragraph 
3 of said petition. It avers the fact to be, as stated in the 
last above mentioned paragraph of this answer, that said 
Auditor had the case before him since the date of the decree 
of June 3, 1927, and had completed his hearings at the time 
of his resignation as Auditor and his appointment as 
Special Auditor on April 4, 1928, but had not yet prepared 
his report or schedules on said last mentioned date. 

Further answering said Paragraph 3 of said petition, this 
respondent has no knowledge as to the amount of vfork and 
time spent by said Davis upon said report, or as to the em¬ 
ployment of extra help by him. It admits that he did claim 
for all of said services rendered by him the sum of $6,820.00, 
and for the amount claimed by the said Paxman, who was 
employed by him, the sum of $825.00, and that excep- 
8 tions were tiled to said allowances on the ground that 
they were excessive, but that said exceptions were 

overruled bv the court in its final decree of Julv 25, 1929. 
« •- 

The second paragraph of said final decree provides as 
follows: 

“That the fees and expenses incident to the reference in 
this cause, as shown in Schedule H of the report of jtlie Spe¬ 


cial Auditor affsrregatinff seven thousand, eiglit hundred 


and ninety-five ($7,895.00) dollars be approved and'allowed, 
and of which amount the sum of two hundred and fifty 
($250.00) dollars shall be paid to the office of the Auditor of 
this Court; eight hundred and twenty-five ($825.00) dollars 
shall be paid to T. Delos Paxman on account of his serv¬ 
ices as accountant in assisting the Special Auditor: and six 
thousand eight hundred and twenty ($6,820.00) dollars shall 
be paid to Herbert L. Davis as a fee as special auditor in 
this cause; which allowances shall be in full compensation 
for services rendered in this cause.” 

This respondent admits that petitioners have correctly 
quoted in part Paragraph 4 of said final decree of July 25, 
1929, wherein the trial court was merely providing that the 
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defendants John Li. Phillips and the Fidelity and Deposit 
Company of Maryland should he jointly and severally held 
liable for the fees and expenses of reference as set out in 
Paragraph 2 of the decree. 

This respondent admits that the petitioners set forth cor¬ 
rectly Paragraph 6 of said decree of July 25, 1929. 

Further answering' said Paragraph 3 of said petition, this 
defendant admits that all of the defendants noted an ap¬ 
peal from the said decree of July 25, 1929, and that a super¬ 
sedeas bond was given on said appeal. 

This respondent admits that a petition for writ of cer¬ 
tiorari to the Supreme Court was denied, and that as soon 
as the mandate from the Court of Appeals was filed in this 
court, steps were taken by this respondent to pay the 
amounts of the various awards made bv said decree, which 
payments were made so far as the petitioners are concerned 
on the 2nd day of November, 1932, at which time the fees 
awarded to said Davis and Paxman were paid by this re¬ 
spondent to their attorney in full with the exception 
9 and reservation, however, that the said petitioners 
claimed that they were entitled to interest on said 
fees, which claim was denied by this respondent, with the 
right reserved to petitioners to apply to this court for a 
determination of the question as to whether or not they 
were entitled to such interest. 

4. This respondent admits the first sentence of Para¬ 
graph 4 of said petition, but it denies that the Court of Ap¬ 
peals of the District of Columbia “reversed this court’s 
decree as entered in said cause in so far as it overruled 
or attempted to correct this Special Auditor’s report”. 

On the contrarv it avers that it affirmed the decree of this 

% 

court without modification so far as the Special Auditor’s 
report was concerned, but did reverse the decree in so far 
as the lower court had dismissed the bill as to the defend¬ 


ant John Stephens. 

5. This respondent admits the allegations of Paragraph 
5 of said petition. 

Further answering said paragraph, it avers that as soon 
as the mandate of the Court of Appeals was filed in this 
cause affirming the decree of this court, this respondent 
immediately prepared to make payment of the various 
sums called for in the decree of the court, and on Novem¬ 
ber 2, 1932, it paid to the attorney for the petitioner Davis 
the sum of $6,820.00, and for the petitioner Paxman the 
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sum of $825.00, but without interest. This respondent de¬ 
clined to pay interest on said fees which had been allowed 
said Davis and said Paxman, on the ground that i here was 
no statute in the District of Columbia, rule of court or 
practice authorizing the payment of interest on fees and 
costs of litigation which have been allowed bv the trial 
court in any case. 

Wherefore, this respondent admits that it has fjully com¬ 
plied with the decree of this court passed on Julyl 25, 1929, 
by paying to said petitioners the principal amount 
10 of the fees and expenses allowed them. 

HAMILTON & HAMILTON, 

By JOHN J. HAMILTON, j 
Attorneys for Fidelity and Deposit 

Company of Ma ryland. 


District of Columbia, To wit: 

John J. Hamilton, being duly sworn, deposes jand says 
that he is of counsel for the respondent, Fidelity and De¬ 
posit Company of Maryland, and has personal Knowledge 


of the matters and things set forth in the return of said 
respondent to the petition filed herein by Herbert H. Davis 
and T. Delos Paxman; that lie. had personal charge of the 
matter of the settlement under the decree passed in this 
cause on Julv 25, 1929; that the matters and thiiigs stated 
on his own personal knowledge he knows to be true, and 
those stated on information and belief he believes to be 


t rue. 


JOHN J. HAMILTON. 


Subscribed and sworn to before me this 24th daX* of May, 
1933 

LOUISE F. DYER, [seal.] 
Notary Public , D. C. 

11 Order Denying Petition. 


Filed June 28, 1933. 



and Certified Public Accountant, filed herein May 19, 1933, 
praying that the defendant Fidelity and Deposit [Company 
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of Maryland be required to pay them interest on the allow¬ 
ances heretofore granted to said Special Auditor and Cer¬ 
tified Public Accountant, and of the answer of the defend¬ 
ant Fidelity and Deposit Company of Maryland to said 
petition, and this court being of the opinion that the de¬ 
cree signed bv Justice Bailev, which made said allowances, 
did not contemplate that the amounts of said allowances 
should bear interest; and further, that there is no statute 
or rule of court controlling such matter, it is thereupon 
this 28th day of June, 1933, 

Ordered that the prayer of said petition be and it is 
denied. 

JAMES M. PROCTOR, 

Justice. 

O K as to form. 

W. GWYXX GARDIXER. 


The petitioner, Herbert L. Davis, notes an appeal to the 
Court of Appeals from the above decree, and bond on said 
appeal is herebv lixed at $100, or $50 in cash in lieu of bond. 

JAMES M. PROCTOR. 


Assignments of Error. 

Filed July 14, 1933. 

******* 

The Court committed error in holding that Herbert L. 
Davis and T. Delo.4 Paxman are not entitled to interest on 
the amount of moneys awarded them in this case. 

12 The Court committed error in dismissing the peti¬ 
tion and in signing the decree from which this ap¬ 
peal is noted. 

W. GWYXX GARDIXER, 

Attorney for Petitioners. 

We acknowledge receipt of the assignments of error and 
Designation of Record, this 14th dav of Julv, 1933. 

HAMILTOX & HAMILTON, 

Attorneys for Appellees. 

Memorandum. 

July 15, 1933.—Undertaking on appeal for $100 ap¬ 
proved and filed. 
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Designation of Record. 

Filed Julv 14, 1933. 

* w a # * # * 

To Frank E. Cunningham, Clerk Supreme Court! of the 
District of Columbia: | 

You will please prepare the following as the record on 
appeal in the above entitled cause: 


1. Petition of Herbert L. Davis and T. Delos Paxman 
asking for allowance of interest on amounts awarded them 
bv the auditor. 

2. Answer to said petition. 

3. Memorandum opinion of the Court. 

4. Decree of the Court. 

5. Assignments of error. 

6. This designation. j 

\Y. GWYXX GARDIXER, 

Attorney for Petitioners . 


Supreme Court of the District of Columbiq. 


United States of America, I 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according tio direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause Xo. 41042 in Equity, wherein 
United States of America is Plaintiff and John L. Phillips 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my n^me and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of September, 1933. 

[Seal Supreme Court of the District of Columbia.] 

FKAXK E. CUXXIXGHAM, 

Clerk . 
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14 In the Court of Appeals of the District of Columbia, 

April Term, 1933. 

No. 6072. 

Herbert L. Davis et ah. Appellants, 

v. 

Fidelity and Deposit Company of Maryland. 


Stipulation to Enlarge Record. 

It is stipulated and agreed by and between counsel for 
appellants and counsel for appellee that the attached true 
copy of the final decree of the Supreme Court of the Dis¬ 
trict of Columbia in the case of United States of America 
v. John L. Philips et ah, Equity Xo. 41042, passed July 25, 
1929. may be incorporated in and form a part of the record 
to be printed in the above entitled cause, with the same 
force and effect as if said decree had been originally incor- 
]>orated in the said record. 

GEORGE E. HAMILTOX, 

JOHX J. HAMILTOX, 

GEORGE E. HAMILTOX, Jr., 

11 EXEV R. GOWER. 

Attorneys for Appellee. 

15 In the Supreme Court of the District of Columbia. 

Equity. Xo. 41042. 

United States of America, Plaintiff, 

v. 

John L. Philips et ah. Defendants. 


Final Decree. 


(Filed July 25, 1929.) 

This cause came on to be further heard at this term, and 
thereupon, on consideration thereof, it is this 25th day of 
July, 1929, adjudged, ordered and decreed as follows: 

1. That in accordance with the opinion filed herein on 
May 1, 1929, the report of the Special Auditor filed on 
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February 2, 1929, as modified by the supplemental report 

of the Special Auditor filed on February 13, 1929, be and 

the same is hereby in all things approved and confirmed, 

except that defendant, Fidelity and Deposit Company of 

Maryland shall not be held liable for collections made bv 
• • 

the defendant John L. Philips on account of tli)e sale of 
lumber located at Camp McClellan to the D^ugherty- 
McKey Company, included in Schedule B1 of the report 
of the Special Auditor and amounting to five thousand five 
hundred and eighty-six ($5,586.00) dollars principal and 
two thousand three hundred and eighty dollars and nine 
cents ($2,380.09) interest; and that said defendant Fidelity 
and Deposit Company of Maryland shall not be held liable 
for collections made by said defendant John L. Philips on 


Knox to 
•eport of 


account of the sale of lumber located at Camp 
M. L. Wootten, included in Schedule B1 of the 
the Special Auditor, and amounting to eight thousand one 
hundred and sixty ($8,160.00) dollars principal and three 
thousand five hundred and twenty-three dollars and 
seventy-eight cents ($3,523.78) interest. 

2. That the fees and expenses incident to the reference 

in this cause, as shown in Schedule H of the report 
16 of the Special Auditor aggregating seven | thousand 
eight hundred and ninety-five ($7,895.00) dollars be 
approved and allowed, and of which amount the sum of 
two hundred and fifty ($250.00) dollars shall be paid to 
the office of the Auditor of this Court; eight hundred and 
twenty-five ($825.00) dollars shall be paid to T. Lfelos Pax- 
man on account of his services as accountant in assisting 
the Special Auditor; and six thousand eight huiidred and 
twenty ($6,S20.00) dollars shall be paid to Herbert L. Davis 
as a fee as special auditor in this cause; which allowances 
shall be in full compensation for services rendered in this 
cause. 

3. It is further ordered, adjudged and decreed, In accord¬ 
ance with the opinion filed herein on April 23,11927, the 
decree of June 3, 1927, and the opinion of May 1, 1929, as 
follows: 

(a) That defendant John L. Philips, described in the 
complaint herein and in the decree of June 3, 1927 as J. L. 
Philips is liable to the plaintiff for the amounts and profits 
collected or made from the sale of plaintiff's lumber and 
not accounted for to plaintiff, which amounts apd profits 
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are set out in Schedules A. P, FI and 
of the Special Auditor with interest 


F2, of the report 
as shown in said 


Schedules and in Schedule F of said report, being an aggre¬ 
gate principal amount of nine hundred and seventy-nine 

thousand two hundred and thirtv-two dollars and ninetv- 

♦ • 

four cents ($979,232.94) with interest calculated from the 
time said amounts or profits were received to June 3, 19*27, 


aggregating four hundred and two thousand, two hundred 
and fourteen dollars and six cents ($402,214.06) a total 
amount of one million, three hundred and eighty-one thou¬ 
sand, four hundred and forty-seven ($1,381,447) dollars 
with interest thereon at the rate of six per centum per 
annum from June 3, 1927 until paid: and that said defend¬ 
ant pay to plaintiff the amount of one million, three 
hundred and eightv-one thousand, four hundred and fortv- 
seven ($1,381,447.00) dollars with interest, thereon at the 
rate of six per cent per annum from June 3, 1927, until 


paid. 


(b) That defendants, the Merchants and Manu- 
17 facturers National Bank of Newark, New Jersey, 
and Nellie Senft Chambers as executors of George 
M. Chambers, deceased, are jointly and severally liable 
with the said John L. Philips, to the plaintiff for such 
amounts and interest thereon included in the judgment of 
one million, three hundred and eighty-one thousand, four 
hundred and forty-seven ($1,381,447.00) Dollars against 
the said John L. Philips as aforesaid as are set out in 
paragraph 2 of the decree of June 3, 1927 and included in 
Schedule A of the 1 report of the Special Auditor aggregat¬ 
ing the principal amount of seventeen thousand, nine hun¬ 
dred and fifty-five ($17,955.00) dollars and interest as cal¬ 
culated by the Special Auditor to June 3, 1927, and as 
shown in said Schedule aggregating eight thousand, one 
hundred and thirty-three dollars and ninety-four cents 
($8,153.94) a total amount of twenty-six thousand, eighty- 
eight dollars and ninety-four cents ($26,088.94) with in¬ 
terest thereon at the rate of six per centum per annum 
from June 3, 1927 until paid; and that defendants the Mer¬ 
chants and Manufacturers National Bank of Newark, New 
Jersey, and Nellie Senft Chambers, as executors of George 
M. Chambers, deceased, pay to plaintiff the sum of twenty- 
six thousand, eighty-eight dollars and ninety-four cents 
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($26,088.94) with interest thereon at the rate of six per 
centum per annum from June 3, 1927, until paid. 

(c) That defendants, Lottie Eitzen, as executrix of Gus 
Eitzen, deceased, Mitchell A. Touart, Jr., and Charles 
Philips, Jr., are jointly and severally liable with the said 
John L. Philips to the plaintiff for such amounts and in¬ 
terest thereon included in the judgment of One million, 
three hundred and eighty-one thousand, four hundred and 
forty-seven ($1,381,447.00) dollars against the s<|id John 
L. Philips as aforesaid as are set out in paragraph 4 of 
the decree of June 3, 1927, and included in Schedule A of 
the report of the Special Auditor aggregating the principal 
amount of one hundred and fifteen thousand ($11^,000.00) 

dollars, and interest as calculated by the Special 
18 Auditor to June 3, 1927, and as shown in said 

Schedule A, aggregating forty-nine thousand, one 

hundred and ninetv-four dollars and twentv-frtre cents 

» • 

($49,194.25), a total amount of one hundred and sixty-four 
thousand, one hundred and ninetv-four dollars and twentv- 
five cents ($164,196.25) with interest thereon at the rate 
of six per cent per annum, from June 3, 1927, until paid; 
and that defendants Lottie Eitzen, as executrix of Gus 
Eitzen, deceased, Mitchell A. Touart, Jr. and i Charles 
Philips, Jr., pay to the plaintiff the sum of one ihundred 
and sixtv-four thousand, one hundred and ninetv-four 
dollars and twenty-five cents ($164,194.25) with interest 
thereon at the rate of six per cent per annum front June 3, 
1927, until paid. j 

(d) That defendants Roland Perry and Lee L. Herrell 
are jointly and severally liable with the said John L. 
Philips to the plaintiff for such amounts and interest 
thereon included in the judgment of $1,381,447.00, against 
the said John L. Philips, as aforesaid, as are set out in 
paragraph 5 of the decree of June 3, 1927, and as are in¬ 
cluded in Schedule A of the report of the Special ^Vuditor, 
aggregating the principal amount of $46,850.27 andj interest 
as calculated by the Special Auditor to June 3, 1927 and as 
shown in said Schedule A, aggregating $21,869.28^ a total 
amount of $68,719.55, with interest thereon at the rate of 
six per cent per annum from June 3, 1927, until paid; and 
that defendants Roland Perry and Lee L. Herrell pay to 
plaintiff the sum of $68,719.55 with interest thereon at the 
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rate of six per cent per annum from June 3, 1927, until 
paid. 

(e) That defendant Frank T. Sullivan is jointly and 
severally liable with the said John L. Philips to plaint ill 
for such amounts and interest thereon included in the judg¬ 
ment of $1,381,447.00, against the said John L. Philips as 
aforesaid, as represent the net profits realized by defendant 
Frank T. Sullivan on the lumber sold to him by John L. 
Philips and John Stephens with interest, as stated in para¬ 
graph 3 of the decree of June 3, 19*27, which net 

19 profits as ascertained and set out by the Special 
Auditor in Schedules 1), E, FI and F2, aggregating 
a principal amount of $678,927.67, with interest thereon as 
calculated by the Special Auditor from June 3, 1927, as 
shown in Schedules F, FI and F2 of the report of the Spe¬ 
cial Auditor, aggregating $268,683.06, a total amount of 
$947,610.73, with interest thereon at the rate of six per 
cent per annum ffo?/ June 3, 1927, until paid; and that de¬ 
fendant Frank T. Sullivan pay to plaintiff the amount of 
$947,610.73 with interest thereon at the rate of six per 
cent per annum from June 3, 1927, until paid. 

(f) That defendant Fidelity and Deposit Company of 
Maryland is jointly and severally liable with the said John 
L. Philips to the plaintiff to the extent of $500,000.00, the 
penal amount of its bond, for such amounts and profits as 
are included in the judgment of $1,381,447.00 against the 
said John L. Philips as aforesaid, with interest thereon 
at the rate of six per cent per annum from the time they 
were received or collected by the said John L. Philips or 
other defendants in collusion with him, as are set out in 
Schedules Bl, B2, I) and FI, of the report of the Special 
Auditor, excepting amounts and interest thereon included 
in Schedule Bl, which were collected on account of lumber 
located at Camp McClellan and sold to the Daughertv- 
McKey Company, aggregating $5,586.00 principal, and in¬ 
terest calculated to June 3, 1927, amounting to $2,380.00, 
and amounts and interest thereon which were collected on 


account of lumber located at Camp Knox and sold to W. L. 
Wootten, aggregating $8,160.00 principal, and interest cal¬ 
culated to June 3, 1927, amounting to $3,523.78, as stated in 
paragraph 1 hereof. That such amounts for which defend¬ 
ant Fidelity and Deposit Company of Maryland is liable to 
plaintiff as above stated, as shown by said schedules, are 
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as follows: Schedule Bl, less excepted amounts and interest 
thereon as above stated, a principal amount of $131,238.07, 
with interest calculated to June 3, 1927, aggregating 
20 $62,888.81; Schedule B2, a principal amount cf $129,- 

811.00 with interest thereon calculated to June 3, 
1927, aggregating $55,531.17: Schedule- I) and FI, a prin¬ 
cipal amount of $451,674.32 with interest thereon calcu¬ 
lated to June 3, 1927, aggregating $182,429.08; being total 
principal amounts aggregating$718,723.39, and total jnterest 
calculated to June 3, 1927, aggregating $300,669.06. That 
defendant, Fidelity and Deposit Company of Maryland 
is liable to plaintiff for the amount of $50*0,000.00,1 and in 
addition thereto is liable for interest on said $500,000.00 at 
the rate of six per cent per annum from March 5, 1923, 
the date this suit was filed, until paid; and that defendant 
Fidelity and Deposit Company of Maryland pay tp plain¬ 
tiff the amount of $500,000.00, together with interest thereon 
at the rate of six per cent per annum from March 5, 1923, 
until paid. 

4. It is further ordered, adjudged and decreed that de¬ 
fendants, John L. Philips and the Fidelity and Deposit 
Company of Maryland are jointly and severally liable for 
the fees and expenses of the reference in this easel as set 


out in paragraph 2 herein, and that the said John L. Philips 
and the Fidelity and Deposit Company of Maryland pay 
said fees and expenses, as follows: to the office of the 
Auditor of this court $250.00; T. Delos Paxman $825.00; 
and to Herbert L. Davis, Special Auditor, $6,820.^0; and 
that the following named defendants are jointly and sever¬ 
ally liable with the said John L. Philips and the fidelity 
and Deposit Company of Maryland for said fees and ex¬ 
penses of reference, in the following proportions thereof, 
and shall pay the following proportions thereof: Mer¬ 
chants and Manufacturers National Bank of Newark, New 
Jersey, and Nellie Senft Chambers, as executors of George 
M. Chambers, deceased, two per centum; Lottie Eitzen, as 
executrix of Gus Eitzen, deceased, Mitchell A. Touiirt, Jr. 
and Charles Philips, Jr., twelve per centum thereof; Roland 
Perry and Lee L. Herrell, five per centum thereof; Frank T. 
Sullivan sixty-nine per centum thereof. 

21 5. It is further ordered, adjudged and decreed that 

defendants, John L. Philips; Merchants and Maim- 
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facturers National Bank of Newark, New Jersey, and Nellie 
Senft Chambers, as executors of George M. Chambers, de¬ 
ceased; Perry Roland; Lee L. Herrell; Lottie Eitzen as 
executrix of Gus Eitzen, deceased; Mitchell A. Touart, Jr. 
and Charles Philips, Jr.: Frank T. Sullivan and Fidelity 
and Deposit Company of Maryland, pay to plaintiff its costs 
of this suit, as tliev mav be taxed bv the Clerk of this Court. 

6. It is further ordered, adjudged and decreed that the 
defendants as herein stated, and each of them, shall pay 
the amounts with interest as herein decreed, and the fees 
and costs, as herein decreed, within twentv davs, exclusive 
of Sundavs and holidavs, from the date of the signing of 
this decree, and that in default thereof, execution shall issue 
as to such defendants or all of them as mav be in default. 
(Signed) JENNINGS BAILEY, 

Justice. 


22 [Endorsed:] No. 6072. April Term, 1933. Court 
of Appeals, District of Columbia. Herbert L. Davis, 
et ah, Appellants, v. Fidelity and Deposit Company of 
Maryland. Stipulation to Enlarge Record. Court of Ap¬ 
peals, District of Columbia. Filed Sep. 30, 1933. Henry 
W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6072. Herbert L. Davis, appellant, vs. Fidelity and 
Deposit Company of Maryland. Court of Appeals, District 
of Columbia. Filed Sep. 22, 1933. Henry \V. Hodges, 
Clerk. 
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Xo. 6072. 


Herbert L. Davis, Appellant, 


vs. 


Fidelity and Deposit Company of Maryland. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

I 

This is an appeal from a decree of the lower court 

denying to the petitioners interest on the judgment 

awarded them for special services rendered under an 

appointment made by t he Court in United States of 

America, as plaintiff, v. John L. Philips, and others, 

as defendants, recentlv decided in this Court. 

- 

THE FACTS. ! 

A suit was brought bv the United States against 
John L. Philips and others, in which allegations vjere 


i 


i 



made of certain fraudulent acts of the defendants to 
the detriment 1 and damage of the Government in a 
large sum of monev. The case was heard on its merits 
and certain findings were made bv the decree of the 
Supreme Court of the District of Columbia. Under the 
terms of said findings and decree entered thereon, 
the case was referred to the Auditor of the Court to 
state an account in accordance with said findings and 


decree. This reference was made on June 3, 1927, and 
January 20, 1928. (R. 2) 

Appellant Herbert L. Davis was then the Auditor 
of the Supreme Court of the District of Columbia, and 
before he had proceeded far in the disposition of the 


matters lie resigned as Auditor of the Court. On 
April 4. 1928 (R. 2) the Court entered an order in 
the cause referring this cause to the appellant Her¬ 
bert L. Davis as a Special Auditor, to complete the 
duties under the references theretofore made to the 
auditor of the Court. (R. 2) 

This reference to Appellant Davis as Special Audi¬ 
tor or Master was had on April 4, 1928, and on Febru¬ 
ary 2, 1929, the report of the Special Auditor was filed. 
(R. 2.) 

This report filed by the Special Auditor found in 
favor of the Government and against the defendants 
a very large sum of money. (R. 4) Exceptions were 
filed by the defendants, including exceptions to the 
amount of compensation charged by the appellants for 
the work done bv them. 

These exceptions to the report of Appellant Davis 
were heard bv the Court and were overruled as to the 
compensation due Davis and Paxman. They were also 
overruled in large part, although sustained in some 
respects. (R. 3) A final decree was entered in said 



cause on said report. (R. 12-18) This final decree 
was entered July 25, 1029. (R. 12) j 

There was an appeal by the United States in so far 
as the said decree overruled certain portions of the 
Special Auditor’s report and there was an appeaL by 
the defendants as to that portion of the Special A 
tor’s report which was confirmed by the decree, 
matter came on for hearing* in this Court on said 
peals, and this Court in its decision sustained in 
respects the findings and report of the Special Auditor, 
reversing* the Supreme Court of the District of Colum¬ 
bia in so far as it by its decree overruled the Special 
Auditor’s report. That decision of this Court |was 


pdi- 

The 

ap- 

all 


handed down on the 6th day of June, 1932 (R. 


4) 


Thereupon there was a stay prayed for and granted 
by this Court to permit the defendants in the original 
suit to apply for a review of this Court's decision by 
the Supreme Court of the United States. This appli¬ 
cation was denied by the Supreme Court of the United 
States on the 21st day of October, 1932, and the man¬ 
date of the Court of Appeals was returned to the Su¬ 
preme Court of the District of Columbia on the 21st of 
October, 1932. (R. 4) The period from the filing of 


the report by the Special Auditor to the time that 


mandate came down to the lower court was three viars 


eight months and nineteen days. (R. 4) Thereupon 
the Fidelity & Deposit Company of Maryland proffered 

und 
and 
for 
inst 
this 


to pay to the appellants the face of the amount fo 
to be due them, but declined to pay any interest, 
it is that question which is now before this Court 
decision, namely: Does the judgment entered aga 
the Appellee draw interest or are they to wait 
period without any interest. 


the 
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ARGUMENT. 

The sole question for determination by the Court 
on this appeal is— 

Whether or not the appellants are entitled to in¬ 
terest on the judgment awarded them by the final 
decree of the Supreme Court of the District of 
Columbia thereafter affirmed by this Court. 


It is contended by our opponents that it was not the 
intention of the Court that the two judgments awarded 
in favor of appellants should draw interest. Their 
contention is not supported, however, by the record. 
The decree awarding these judgments declares the 
liability of the appellee— 

“for the fees and expenses of the reference in this 
case, as set out in paragraph 2 herein, and that 
the said John L. Philips and the Fidelity and 
Deposit Company of Maryland pay said fees and 
expenses, as follows: to the office of the Auditor 
of this hourt $250.00: T. Delos Paxiuan $825.00; 
and to Herbert L. Davis, Special Auditor, 
$6,820.00;” (K. 17) 


Paragraph 5 of the decree (K. 17) then proceeds to 
decree who shall pay the costs of the suit to be taxed 
bv the clerk of the court. It will be seen therefore that 
the Court awarded and distinguished the amounts due 
the appellants from the costs in the proceeding and 
treated them as separate items distinct and apart from 
the costs of the suit. 

We then proceed to paragraph 6 of the decree which 
provides thus: 

“It is further ordered, adjudged and decreed 
that the defendants as herein stated, and each of 
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them, shall pay the amounts with interest as herein 
decreed, and the fees and costs, as herein decreed, 
within twentv da vs, exclusive of Sundays and hoi- 
idavs, from the date of the signing of this de- 


sV: :< Sic 1 } 

' 


>av- 

• 

the 

the 


crec 

Xow looking to the decree itself from beginning to 
end it will be found that the Court lias fixed and de¬ 
termined the respective amounts due, and it lias fixed 
and determined in each paragraph of the decree where 
said paragraph relates to the amount found to be due 
against a defendant or defendants, the chargeable in 
tercst thereon from the date it became due and 
able to the United States under the findings of 

Courl. This was made necessary bv reason of 

•- * 

fact that the sums in some instances had been due for 
a considerable time and were, of course, entitled to 
have interest charged thereon against the defendants 
for that time. In the case of the judgment in favor of 
the appellants which did not become due and payable, 
and was in law not due and payable, until the decree 
was actually entered by the Court, and, of course, 
therefore, it could not draw interest until actually on- 

* i 

tered, but was, we submit, entitled to draw interest 
from the date it was awarded. 

Xow the Court having separated the judgment 
the appellants from the costs in the case, certain 
was a judgment against the parties against who 
was entered, and if a judgment against the pa 
against whom it was entered, is entitled to draw inter¬ 
est under the terms of the decree itself. 


due 
v it 
n it 
•ties 
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IF DECREE SILENT ON SUBJECT APPELLANTS 
ARE ENTITLED TO INTEREST. 

Eliminating the terms of the decree itself, and look¬ 
ing to the provisions of law as applicable to the case, 
it would seem that the question has been settled by a 
decision of the Federal Courts. I support that state¬ 
ment by the decision of the court in The Earthridge, in 
re North of England Steamship Company, Limited, 57 
Fed. (2d) 672. The language of the Court in deter¬ 
mining the question being thus: 

“As the award may be again confirmed, it seems 
desirable to notice an error which occurred in di¬ 
recting judgment for $18,519.64 with interest 
thereon from November 6, 1931. The error was in 
allowing interest on the fees ($2,250) and expenses 
($513.60) of the arbitrators. These items can 
carry interest only after they are put in judgment; 
the arbitration agreement contains no promise to 
pay interest on fees and expenses.” (Italics sup¬ 
plied) 

Now looking to the language as above quoted, it will 

be seen that the court there savs that the fees awarded 

% 

to the arbitrators are entitled to interest onlv after 

* 

being put in judgment. Therefore, applying that to 
the question before the Court, it definitely settles the 
question here, which is that we claim interest on these 
amounts from the date they were put in judgment, that 
is, from the date of the decree of the court fixing and 
determining the amount due the appellants. 

Aside, however, from the language of the Court in 
the decision above quoted, it will be seen that section 
1185 of our Code provides that judgments for damages 
shall draw interest from the date of the judgment at 
the rate of six per cent per annum. Section 1184 of 


our Code provides for the payment of interest on all 
liquidated debts from the time it is due and pay4ble 
at the rate of six per cent. It would seem, therefore, 
from these sections of the Code that the appellants in 
this case are entitled to interest on judgment as a flat¬ 
ter of law from the time the amount was due and pay¬ 
able, and it is respectfully submitted the amount was 
due and payable from the date of the entry of the 
judgment by the court in this case. 

It is respectfully submitted that the appellants are 
entitled to interest from the date of the entry of the 
judgment and that the lower court committed erroy in 
denying them the interest as claimed. 

The question is an important one. It has never been 
before this court. We find onlv the one case in the 

* i 

Federal Courts where that question was squarely |be¬ 
fore the Court, and we have cited that in this brief. 

We most respectfully submit that the lower court 
committed error, and that the case should be reversed. 

Respectfully submitted, 

W. Gwyxx Gardiner, 

Attorney for Appellants. 
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BRIEF ON BEHALF OF APPELLEE. 


Statement. 

The appellant, Herbert. L. Davis, and one T. Delos Pax- 
man, applied to this Court in Original Cause No. |2153, for 
the allowance of a special appeal from an order passed by 
the lower court dismissing their petition asking for the al¬ 
lowance of interest on certain fees and expenses awarded 
them by the lower court upon the approval of the auditor’s 
report in a case there pending. 
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This Court, on September 28, 1933, denied said petition 
for special appeal but without stating any grounds for said 
denial. 

We did not file a motion to dismiss the present appeal 
on the ground that the order appealed from was not sub¬ 
ject to a general appeal, although such right of general 
appeal raises a serious question; but in view of the fact 
that this Court expressed no opinion in granting the motion 
to dismiss the petition for special appeal, this brief must 
be written upon the hypothesis that this Court meant that 
this appeal should be argued on its merits. 

The order appealed from arose in the case of United 
States v. Philips & Stephens, which was brought to this 
Court on appeal from the final decree, and appears on the 
dockets as Case Xb. 5238, April Term, 1930. The decision 
of this Court in that case is found reported in 61 App. D. C., 
page 206. 

The final decree from which said appeal was taken both 

by the plaintiff and the defendants, was dated July 25, 

1929. Prior to the entry of that final decree, however, a 

memorandum opinion was filed by the lower court, and 

several interlocutors decrees were entered, and hereinafter 

« • 

referred to. 

In its memorandum opinion, the lower court passed upon 

and determined all of the issues raised bv the bill and an- 

* 

swers, and from the evidence taken in the case determined 
the exact amounts due the United States from the various 
defendants. At the end of said memorandum opinion, 
which was filed April 23, 1927, and shown in the printed 
record in said Case No. 5238, April Term, 1930, at page 
235, the trial court said: 

4 ‘In view of the findings, it hardly seems necessary 
to refer the case to the auditor for any further account¬ 
ing, but if the parties deem it necessary, I will hear 
them upon that question/’ 
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Hearing was had on the question of referring the case 
to the auditor of the court, in which hearing the Govern¬ 
ment suggested that there would have to be a number of 
computations of interest on the various amounts tfound to 
be due from different dates to the Government flrom the 
several defendants, and the court thereupon pajssed its 
preliminary decree of June 3, 1927, found in the record in 
this Court in Case No. 5238 at page 249. This decree es¬ 
tablished the claims of the Government against each of said 
defendants, except the appellee, and referred the cause to 
the auditor, who was then the appellant, Herbert 1^. Davis, 
with directions to examine the record and ascertain what 

i 

payments were made for lumber coming under Schedule A 

attached to the bill of complaint, and Sales Contract No. 1, 

1 

referred to in said bill, and for the purpose of computing 
interest on the amounts chargeable to each of the aforesaid 
defendants. 

The appellant, as auditor, proceeded with this work, hold¬ 
ing hearings and taking testimony on the points involved, 
and he was given further instructions bv the court under 
date of January 20, 1928, concerning certain items [forming 
part of the moneys to be accounted for by certain of the 
defendants under the court’s decree of June 3, 1927 (K. 
ir5238, page 257). 

In the course of the performance of his work as auditor 
in said case, the appellant found it advisable or convenient 
to employ one Paxman, who was a public accountant, to 
assist him in the work. 

Thereafter, on, to wit, April 4, 1928, the court passed a 
further order reciting that the said Herbert L. Davis had 
resigned his position as auditor of the court, to become 
effective March 3, 1928, and referred the cause to said 
Herbert L. Davis 


o 
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“as Special Auditor for the completion of the duties 
devolved upon the Auditor under said decree of June 
3, 1927, and the said order of January 20, 1928.” (R. 
#5238, page 257.) 

The record in said cause Xo. 5238 further shows that the 
said auditor, on March 5, 1928, while still acting as Auditor 
of the court, took the last testimony that was offered him 
by the parties in interest concerning the matters referred 
to him for report, and the hearings before him were com¬ 
pleted on that date, and the only thing left to be done by 
him was the completion of his schedules and report (R. 
#5238, page 284). 

The appellee, therefore, in its objections to the petition 
filed by appellant in the court below, denied that the said 
Davis had resigned as Auditor “before anv work of a ma- 
terial nature had been had on said accounting; under said 
original reference 7 ’ as alleged in his petition, and averred 
the fact to be that all of the hearings before the Auditor 
had been completed before the 4th day of April, 1928, when 
the court continued the services of appellant as Special 
Auditor (R. pp. 6, 7). 

It appeared, therefore, that as the regular Auditor of the 
court, appellant had this case before him for consideration 
from June 3, 1927, to March 31, 1928, during which time he 
held hearings and took such testimony as he required, and 
considered the record before him. After said last men¬ 
tioned date he continued as Special Auditor under order 
of the court of April 4, 1928, said work consisting of the 
completion of his schedules and his report. 

ARGUMENT. 


Counsel for appellant contended in the court below that 
because appellant had been appointed Special Auditor on 


\ 
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April 4, 1928, after lie had resigned the position of jAuditor, 
he should be considered as an outsider selected by the court 
as an arbitrator or its agent, for the performance of said 
work. 

The record in case 5238 shows the fact to be that at the 
time of his appointment as Special Auditor all of |the work 
which he had been called upon to perform by dlecree of 
court, with the exception of completing his schedules and 
his report, had been performed while he was Auditjor of the 
court. Even if this were not true, and he did otfier work 
as Special Master, then under Equity Rule 44 his powers, 
rights and duties as such were the same as provided in the 
Rules for the Auditor of the court, unless otherwise ordered 
in the reference of the case to him. Even if the appellant, 
for a portion of the time, acted as Special Mastej or Mas¬ 
ter, his compensation provided for under the rules of the 
lower court and Federal Equity Rule 68, is a part of the 
costs of suit. 

In the case of Byerly v. Sun Co., 235 Fed. 1021, the court 
said: 

“We have clung to the hope that the compensation 
of the master in this case would be fixed by agreement. 
It is apparent that this will not be done. Th^ compen¬ 
sation must therefore be fixed by the court by virtue 
of the directions of Rule 68. In so fixing it, we are 
fixing costs and must be governed by some rule of com¬ 
pensation which applies to the other items of costs.” 

Appellee submits that the fees and expenses due the ap¬ 
pellant in this case are governed by Rule 6 3 of ‘ he lower 
cqu.il, the sixth paragraph of which provides as follows: 

“Whenever any party shall refuse or i^eglect to 
pay fees of the Auditor, including the expenses of re¬ 
porting the testimony, after approval of the fies by the 
court and an order by the court for their payment, a 
rule shall issue requiring such party to show cause on 
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a day certain why he should not be adjudged to be in 
contempt. Upon failure of such party to satisfactorily 
answer such rule, a writ of attachment shall issue, di¬ 
recting the Marshal to bring such party before the 
court to be dealt with according to law.” 

Xo rule was ever applied for or issued by the lower court 
requiring this respondent to pay said fees and expenses. 
But as stated in the answer of this appellee in the court 
below, as soon as the mandate of this Court was returned to 
the Supreme Court of the District of Columbia, this appellee 
made arrangements to pay, and did pay the entire judgment 
of the court, including the principal amount of the fees 
allowed to appellant. 

Your appellee submits that there is nothing in the rule 
above quoted or in other rules of the lower court, indicating 
or requiring a party to litigation, who, by the order of the 
lower court is required to pay the Auditor’s fees and ex¬ 
penses, to also pay the Auditor interest on said fees and 
expenses due to delay in payment thereof after the date of 
the decree, and which could not be paid because an appeal 
had been taken to the Court of Appeals of the District of 
Columbia by all of the defendants as well as the plaintiff, 
and a supersedeas bond given. 

IT. 

Counsel for appellant contends that the final decree 
entered in the court below awarded the appellant a judg¬ 
ment for his fees and expenses, and therefore, having been 
carried into the judgment of the court, he is entitled to 
interest thereon from the date of the entry of said judg¬ 
ment. We do not think that counsel is correct in either his 
statement of fact or his conclusion of law. A copy of the 
final decree is attached to the record, and we submit that 
from a careful reading of that decree, it clearly appears 
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that the lower court had no intention of allowing interest 
on the fees and expenses which had been awarded to the 
Auditor. 

The second paragraph of said final decree provides as 
follows: j 

“That the fees and expenses incident to me refer¬ 
ence in this cause, as shown in Schedule ‘H’ of the 
report of the Special Auditor, aggregating Seven 
Thousand Eight Hundred and Ninety-five I ($7,895) 
Dollars, be approved and allowed, and of wliicjh amount 
the sum of Two Hundred and Fifty ($250) Dollars 
shall be paid to the office of the Auditor of th[is Court; 
Eight Hundred and Twenty-five ($825) Dollars shall 
be paid to T. Delos Paxman on account of his services 
as accountant in assisting the Special Auditor; and 
Six Thousand Eight Hundred and Twenty ($6,820) 
Dollars shall be paid to Herbert L. Davis as; a fee as 
Special Auditor in this cause; which allowances shall 
he in full compensation for services rendered in this 
cause/’ 

i 

Paragraph four of said final decree provides that the 
defendants John L. Philips and the Fidelity an([l Deposit 
Company of Maryland should be jointly and severally held 
liable for the fees and expenses of reference as s^et out in 
paragraph two of the decree, but said nothing ajbout pay¬ 
ment of interest on said fees and expenses. 

Paragraph five of said decree provides that gll of the 
defendants should pay the plaintiff’s taxable costs in said 
case. 

Paragraph three of said decree sets forth the judgments 
found by the court against the various defendants, except 
the appellee, and the amounts chargeable against each of 
said defendants, and specifically stating what interest is 
to be allowed on each of said amounts from thje various 
dates found by the court. We call the court’s attention par¬ 
ticularly to the language of Section 2 dealing merely with 
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the fees and expenses incident to the cause. The fees and 
expenses are merely “approved and allowed" but the court 
adjudges, orders and decrees that the amounts found due 
from the various defendants shall be paid with interest. 
This distinction is even carried into Paragraph 6, the last 
paragraph of the decree, which is in the nature of a recapit¬ 
ulation of the prior provisions of the decree; and it pro¬ 


vides that the defendants, from whom various amounts were 


found due and payable to the Government, should pay the 
same with interest, and that the fees and costs should be 


paid, but did not provide that they should be paid with 
interest, thus carrying out the intention expressed in the 
second paragraph to the effect that the fees and expenses 
allowed should be in full compensation for services ren¬ 
dered in the cause. 


We have quoted the only rule of the lower court bearing 
upon the payment of fees and expenses of the Auditor 
which provides for a particular method for the collection 
thereof, and indicates that it is not the practice to carry 
an award of fees and expenses into the main judgment 
which mav be awarded against the other defendants. 

Appellee further submits that there is no statute in 
force in the District of Columbia requiring the defendant 
to pay interest on fees and expenses allowed by the court 
in anv case. In the absence of such statute, it might as 

« 7 L.' 

well be claimed that interest should have been paid on the 


sum of $250 allowed in this case to the Auditor’s office for 


expenses incurred in the hearing, as well as upon the tax¬ 


able costs due the Clerk. In the absence of statute it is well 


settled that interest cannot be allowed as a legal incident 
of either judgments or decrees. 

Counsel for appellant refer to Sections 1184 and 1185 
of our Code as supporting his contention in this case. We 
submit that neither section helps the situation at all, and 
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neither is applicable to the point involved herein. Section 
1184 applies to an action to recover a liquidated debt on 
which interest is payable by contract, by law or by usage; 
and Section 1185 provides that in actions to recover 
damages for breach of contract, interest shall be allowed 
on the amount of recovery from the date of the judgment 
onlv. 

In the case of The New York, 108 Fed. 102, it was held: 

“Without the aid of a statute, or an order or rule of 
court, interest is not a legal incident of either judg¬ 
ments or decrees, and general provisions of a statute, 
fixing the legal rate of interest, do not apply to judg¬ 
ments or decrees without special provision therefor.” 

In United States v. Brewing Co., 254 Fed. 7l4, it was 
held: 

“At common law a judgment does not bear interest 
as an absolute matter of right, and ordinarily the 
question whether interest is recoverable depends on 
the nature of the judgment, and, ordinarily, whether 
allowed by some statute.” 

In the case of Morley v. Lake Shore Ry., 146 U. S. 162, 
it was said: 

“After the cause of action, whether a tort or a 
broken contract, not itself prescribing interest until 
payment, shall have been merged into a judgment, 
whether interest shall accrue upon the judgment is a 
matter not of contract between the parties, but of 
legislative discretion, which is free, so far as the Con¬ 
stitution of the United States is concerned, toj provide 
for interest as a penalty or as liquidated damages for 
the nonpayment of the judgment, or not to do so. 

He has no contract on the subject with the 
defendant in the judgment, and his right to receive, 
and the defendant’s obligation to pay as damages, is 
just what the State chooses to prescribe.” 
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Appellant cites as his only authority in support of his 
claim, the case of The Hartbridge, 57 Fed. (2d) 672. We 
do not consider this case in point or decisive of the ques¬ 
tion here raised. In that case the parties entered into an 
arbitration agreement, which provided that a judgment on 
the award might be entered in the court below as authorized 
by the United States Arbitration Act, Paragraph 9. On 
November 0, 1931, by a majority decision, the arbitrators 
made an award in favor of the appellee North of England 
Steamship Company, Ltd., and the District Court affirmed 
this award with interest. The Circuit Court of Appeals 
reversed the decision, holding that the allowance of interest 
was error. The 7th paragraph of Syllabus reads as follows: 


“Judgment on arbitrator’s award held erroneous in 
allowing interest on arbitrator’s fees and expenses 
where arbitration agreement contained no promise to 
pay interest thereon.” 


The court further held that if these fees and expenses 
were carried into the judgment, interest might be allowed 
on them after they were put in judgment under the pro¬ 
visions of an applicable statute. 

In the present case, the fees and expenses approved and 
allowed by the trial court were allowed under a separate 
and specific provision of the decree, and were not carried 
into the judgment against the defendants, and, as above 
stated, we have no statute and no practice in our courts 
authorizing the payment of interest on fees and expenses 
allowed in any case. 

We respectfully submit that the lower court was correct 
in its statements contained in the order appealed from 
(R. p. 9), wherein it was held: 

“* * * that the decree signed by Justice Bailey 

which made said allowances did not contemplate that 
the amounts of said allowances should bear interest; 


and further, that there is no statute or rule of court 
controlling such matter,” 

and that said order should be affirmed. 

George E. Hamilton, j 
John J. Hamilton, 

George E. Hamilton, JrJ, 
Henry R. Gower, 

Attorneys for Appellee. 
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